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Status 

1 )KI Responsive to communication(s) filed on 19 November 2009 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 
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DETAILED ACTION 

1 . This action is responsive to applicant's amendments and arguments/remarks 
filed on 11/19/2009. 

Claim Rejections - 35 USC § 103 

2. Claims 1-3 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Eggers'426 (US 5,630,426) in view of Ciaff (US 2003/0100932), Eggers'304 
(6,287,304), and Gonzalez (US 6,685,729). 

Eggers'426 discloses a method for tissue-selective treatment in surgery 
comprising: placing a probe in an area of body tissue of a person being treated (column 
5, lines 41-50); stimulating the area of the body tissue causing the probe to send 
different electrical and/or electromagnetic stimulus signals which can be preadjusted or 
modulated (column 5, lines 51-60); identifying the pathologically changed tissue parts in 
the area of body tissue by identifying those tissue parts for which the person being 
treated provides an unexpected stimulus response, wherein the response identified is 
distinct from the properties of the body tissue being stimulated (column 6, lines 46-52); 
treating the area of the body tissue, wherein the treatment comprises the probe, 
selecting and treating any pathologically changed tissue part (column 6, lines 53 - 
column 7, line 2); wherein, in the case of healthy tissue, the probe is repositioned and 
tissue selection is reactivated (column 10, line 64 to column 11, line 11). 

However, Eggers'426 does not disclose that in identifying the pathologically 
changed tissue parts that the tissue is identified by where the response of the identified 
tissue is a change to the body's functioning distinct from the properties of the body 
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tissue being stimulated; or that the treatment of the tissue involves removing the 
identified changed tissue parts; or use of the device in the brain. 

Ciaff teaches a method of testing tissue using modulated electrical pulses to 
stimulate tissue in order to identify pathologically changed tissue parts in the tissue by 
identifying the parts that provide no stimulus or unexpected stimulus wherein the 
identified response is a change to the body's functioning distinct from the properties of 
the body tissue being stimulated (paragraph [0012]). 

Eggers'304 teaches use removal of pathologically changed tissue from the body 
as treatment (column 4, line 26 - column 6, line 24). 

Gonzalez teaches testing brain tissue in an iterative test where tissue is 
stimulated, corrected of any defects, and re-stimulated/tested until functioning normally 
(column 1 1 , lines 40-62; figure 1 ). 

Regarding claims 1-3; Eggers'426 discloses testing tissue in order to identify 
pathological differences through identification of tissue properties such as impedance. 
It would have been obvious to one of ordinary skill in the art at the time of the invention 
to substitute Eggers method of identifying pathologically changed tissue with Ciaffs 
method of identifying pathologically changed tissue by identifying responses where the 
response is a change to the body's functioning distinct from the properties of the body 
tissue being stimulated as simple substation of one known element for another. 
Furthermore, it would have been obvious to substitute Eggers'426 method of treating 
the pathologically changed tissue (causing necrosis of cells) with Eggers'304 method of 
treating pathologically changed tissue (removing tissue from the body via cauterization) 
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as simple substitution of one known element for another. Finally, it would have been 
obvious to one of ordinary skill in the art a the time of the invention that the 
Egger'426/Ciaff/Eggers'304 combination could be used on brain tissue as taught by 
Gonzalez. 

In regards to claim 2; Eggers'426 discloses the stimulus response is carried out 
by iterative transmission of stimulus signals (column 1 0, line 64 to column 1 1 , line 1 1 ). 

In regards to claim 3; Eggers'426 discloses a direct online tissue selection is 
carried out by alternating treatment and positioning with tissue selection and immediate 
evaluation of the stimulus responses (column 10, line 64 to column 11, line 11) and the 
user is warned during treatment of critical tissue regions (via display 45). 

Response to Arguments 
3. Applicant's arguments, see applicant's amendments and arguments/remarks, 
filed 1 1/19/2009, with respect to the rejection(s) of claim(s) 1-3 under Ciaff, Raymond 
and Gonzalez have been fully considered and are persuasive. Therefore, the rejection 
has been withdrawn. However, upon further consideration, a new ground(s) of rejection 
is made in view of Eggers'426 in view of Ciaff, Egger'304 and Gonzalez as presented 
above. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ADAM J. EISEMAN whose telephone number is 
(571)270-3818. The examiner can normally be reached on Monday-Friday 9:00 AM- 
5:00 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571)272-4726. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Ik. J. E.I 

Examiner, Art Unit 3736 
/Max Hindenburg/ 

Supervisory Patent Examiner, Art Unit 3736 



